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I 
The parameters of the question: ‘political’ not ‘confessional’
Christian responses to the growth of religious pluralism in Britain have varied between the poles of enthusiastic celebration and anxious resistance. In this paper I’ll be exploring a position that falls somewhere in the middle of these extremes, though not by opting for a merely centrist position in which the difference is split in a pragmatic compromise, but rather by trying to sketch what I hope is an authentically Christian approach to the role of the state in the face of the phenomenon of religious pluralism. 
Let me begin by defining some key terms. By religious pluralism, I’m referring not to a theological or philosophical doctrine but to a sociological state of affairs: the presence of several demographically significant religious communities within a state, each willing to project their particular identity and assert distinctive demands in the public realm. Under the term ‘religion’ I include, in the first instance, traditional religions such as Christianity, Judaism, Islam, Hinduism, Sikhism, and so on. But I also include (controversially for some) in the category of ‘religion’ a variety of secularist faith perspectives such as radical feminism, deep ecology, libertarianism, scientism, radical deconstructionism, among others, as well as more inchoate but still widely adhered to ‘practical’ faiths such as consumerism or xenophobic nationalism. I call the supposedly ‘secular’ faiths ‘religious’ because they seem to serve as close functional substitutes for what we normally define as traditional religions. That is, they are pre-rational, dynamic, communally held mainsprings of action, giving rise to distinctive sets of social practices, and culturally formative influences that have the potential to shape social structures and impact public policy. 
I’ve defined my aim as exploring a Christian perspective on how the state should respond to the fact of religious pluralism. Myy concern is with a Christian view of the politics of religious pluralism, not with a Christian view of the truth of diverse religious perspectives. This is not an absolute distinction, since a Christian political perspective on religious pluralism cannot be entirely indifferent to the actual content of diverse religious beliefs. But it is important one nonetheless. For example, we have recently heard Christian organisations speak in unqualified terms of the need to ‘resist the threat of Islam in Britain’ but without making clear whether they see the threat as one to religious truth, and so by implication to the church as herald of that truth, or as one to public order. Very different responses are implied in each case. Militant atheists, of course, are now increasingly returning the compliment upon Christianity and on religion in general, when they make the enormous leap from denouncing religion as based on erroneous truth-claims to recommending that it be expunged entirely from the public square because of all the damage it does. All sides in this debate, then, need to keep as clear as possible the distinction between responding confessionally to the truth-claims of religion and responding politically to its demands on public policy.
II
The complexity of the debate

Public debate on the question of religious pluralism is being shaped by at least three important tensions. They have emerged out of debates on multiculturalism but are now being reproduced in debates about religious pluralism. The three tensions are between multiculturalism and liberalism; between liberalism and nationalism; and between modernism and postmodernism. 

Before I explain these, let me acknowledge that all too often religious identity tends to be collapsed into cultural identity. This is understandable, given that particular religions are often carried and sustained by specific cultural or ethnic groups, but it’s a misunderstanding we should continually resist if we are to grasp the inner dynamics of religions properly. In the language of social science, religion is an independent variable and not a mere epiphenomenon of culture. Nevertheless, support for something called multiculturalism has in fact served to open up space for the expression of requests for public inclusion on grounds of religion as well. 

The first tension is between multiculturalism and liberalism. Champions of (secular) liberalism are increasingly sounding the alarm at what they see as spurious multiculturalist justifications for practices which now seem straightforwardly illiberal, especially those which impede the rights of women, or, more recently, those which would give succour to terrorist violence. Such liberals are now explicitly calling multiculturalism into question, and arguing that it is permissible only within the parameters of a clearly-defined package non-negotiable individual rights (a package of rights which, we might add, has been expanding steadily in recent decades). 

The second tension is between liberalism and nationalism. We are observing the emergence of an unexpected alliance between liberalism and nationalism. Nationalists have typically been opposed to multiculturalism on principle, fearing its supposed dilution of national character and its potential to excite social and political division. In return liberals have generally scorned such nationalist anxieties, which they see as revealing primitive and oppressive stances towards vulnerable individuals and minorities. But many liberals are now finding themselves compelled to defend a version of nationalism, namely liberal nationalism. Their argument is this: where the very foundations of the liberal state - the protection of core individual rights - are being corroded by illiberal cultural practices, it’s necessary to reaffirm a clear national identity based upon those very foundations. Whereas in the past such moves were associated with right-wing Conservative politicians (and more angrily by the BNP), over the last decade they have been made by a string of leading Labour Cabinet members. Former Prime Minister Blair himself invoked such an appeal to British national identity in response to supposed threat of multiculturalism to public order. In Canada, where the Charter of Rights and Freedoms has come to assume centre stage in constitutional debates, as well as pride of place in the self-image of Liberalism, observers now speak of the p$henomenon of ‘Charter Patriotism’. 
The third tension is more theoretical but worth noting nonetheless. It is a tension between modernism and postmodernism. Over the year multiculturalism has been justified by two rather distinct kinds of argument: one kind is rooted in liberal modernism, which see it simply as a logical extension of traditional liberal policies favouring the toleration of diversity (the writings of Canadian Will Kymlicka exemplify this view); a second kind is voiced by partisans of identity politics, who see multiculturalism as supplying legitimacy for the public projection of a whole series of particular cultural identities based on race, ethnicity, gender, sexual orientation, region, and so forth. But postmodernists have advanced a new version of multiculturalism which stands in tension with those two. Postmodernists celebrate the maximum public expression of social and cultural ‘difference’, but they regard both liberalism and identity politics as equally trapped within the confines of modernism. For them, throwing the public square open to ‘difference’ does not mean safeguarding any stable, determinate individual or collective identities, since such supposedly fixed identities have now been comprehensively deconstructed and decentred. But an unbounded celebration of difference dissolves the very identity of those cultural minorities whose rights are to be protected by multiculturalist policies. Now there are postmodernists whose intentions are quite other than this. For example, William Connolly in his remarkable book Why I am Not a Secularist (1999) invokes postmodern notions of difference and decentred identities to carve out new space for the public assertion of religious inspirations. But in my view he does not overcome the tension I just noted.  

As noted, these debates originated out of concerns about the role of state in regard to cultural plurality, but as the distinction between culture and religion is now emerging with increasing clarity in the public mind, we can expect to see similar tensions shaping the debate about the role of the state in regard to religious plurality. Having defined the problem and outlined some aspects of the current debate, let’s now examine that role.
III
The role of the state: 

a. Negative and positive toleration

Although Christian responses to religious pluralism vary widely, hardly anyone supposes that the demographic clock can or should be turned back to a time when adherents to non-Christian religions constituted an insignificant minority on these shores. Once full toleration was ceded to both Nonconformists and Roman Catholics in the course of the nineteenth century, it was only a matter of time until the principle of toleration was generalised in the public mind and in public policy so as to apply to any religion, at least to any which was prepared to abide by the law of the land. Even Satanism is generally tolerated so long as it does not involve acts of violence, abuse or public offence. I’m referring here to toleration in the sense of negative liberty: the right not to be coerced to subscribe to or participate in a particular religion or to be legally impeded in practicing it in private and public, subject to the important qualification just noted. It’s true that in some jurisdictions certain legal constraints on minority religious practices have still survived, or, in the case of Scientology in Germany, introduced where they did not exist, but these are exceptional and marginal in most liberal democracies. 


In the case of toleration in the sense of positive liberty, however, the picture is more complicated. Negative toleration aims to remove legal or physical hindrances to the expression of religiously-motivated belief or action, whereas positive toleration aims to facilitate, encourage or even support such expression by a variety of means. Positive toleration in the political sense does not imply a celebration of religious plurality, nor a favourably judgment on the doctrinal content of any particular religion. It names a series of public policies, such as: granting exemptions from public rules to members of particular religions; offering representatives of particular religions access to structures of public consultation or to public broadcasting outlets; or even subsidising faith-based public services such as schools or welfare agencies. The first of these, known in legal terminology as ‘accommodations’, have been quietly proceeding for many decades without too much attention being paid to them. The latter two have proven more controversial and it is in these areas that public debate is becoming increasingly agitated. 


I want to offer qualified support for some of these policies, but my reasons for doing so will become clearer if I first relate the practice of toleration to the wider purpose of the state. 
b. The purpose of the state: justice in the public realm

In my view we can characterise the definitive purpose of the state as the promotion of justice in the public realm of society. Now let me acknowledge immediately that the views that the state has a purpose at all, and, if it does, that it is a moral (or normative) purpose, and, if that is so, that this normative purpose is singular, are each seriously contested. I don’t have space to defend these assumptions here. I’ll simply locate my view as one falling well within the mainstream of the classical tradition of Christian political thought (construed as a developing response to the witness of Scripture). Let me here simply allude to the work of Oliver O’Donovan and Joan Lockwood O’Donovan as a fine example of the attempt to revive and restate that tradition, and to mine it for contemporary political significance. Oliver O’Donovan holds that the state does indeed have a singular moral purpose and he terms it the exercise of ‘public judgment’. Although I would enter some reservations about his account, my own definition of the state converges quite closely with his. 
Such a view can be described as an adjudicative conception. Briefly, on such a view, the purpose of the state is to discern and establish patterns of just interrelationship among the persons and institutions within its territory. Its role is not to transform society from above according to some large-scale ideological project, nor to manage it bureaucratically in pursuit of some scientifically-conceived plan of social engineering. But equally, nor is the state to leave society to the mercy of unimpeded individual interactions, as if just relationships emerge spontaneously from routine social intercourse. Rather its purpose is to render public justice among the numerous complex and often contending individual and collective interests thrown up by society: that is, to deliver normative adjudications among them insofar as these enter the public realm of society (many of them don’t). One could say that the state is not to devise and advance its own projects, as if had ends over and above those of its citizens. As Jacques Maritain put it succinctly, man is not for the state, the state is for man. The Christian political tradition has, with a few aberrations, defended the idea of a limited state This is not the minimal state of classical liberalism or contemporary libertarianism, but an activie state whose authority is nevertheless carefully circumscribed by law, custom and morality, and by the independent authority of many other social institutions which do not owe their existence or their legitimacy to it.

Let me add one more point. The task of rendering just adjudications is a complex one. There has been a strong tendency in modern liberalism and socialism to imagine that this task can be simplified by means of an appeal to some supposedly universal abstract principles of justice such as ‘fairness’ or ‘equality’ or ‘reciprocity’ or ‘human rights’. I think these aspirations have not been met (to put it mildly), since the complex and shifting furniture of societal reality continually resists being evaluated under such abstract concepts. Rather, justice, or judgment, has to take a view on what such principles mean in many concrete and diverse instances, in relation to particular social relationships and institutions and in specific historical circumstances. I think that from a Christian point of view, the design of such relationships and institutions is not arbitrary or infinitely malleable, but reflects enduring imperatives arising from created order. For example, many Christian holds that marriage as heterosexual monogamy is a particularly clear example of such design. Property as trusteeship is, arguably, another.

What, then, does just adjudication imply for the state’s role in respect of religious pluralism?  I just noted the importance of recognising clear limits on the state’s authority. Subsequent to the Reformation, almost all protestant traditions eventually came to accept that the state simply lacks the competence to arbitrate on matters of religious truth. It was the Anabaptists who first asserted that principle, and they paid a high price at the hands of the magisterial reformers for doing so. The Roman Catholic church reached this conclusion officially only in the twentieth century, but it was unambiguously ratified in the epochal document Declaration on Religious Liberty of 1965 (Dignitatis Humanae). That document made very clear that an acceptance of the civil freedom of individuals in matters of religious truth was not any sort of concession to religious scepticism or relativism but simply the inescapable consequence of recognising the confessional incompetence of the state. That, I think, is indeed the correct way to mount the argument. Four centuries ago Locke, in his Letter on Toleration, had already rightly asserted the principle of the religious incompetence of the state, but he confused that assertion by linking it to a stance of epistemological scepticism in matters of belief generally. 
Let me immediately confront a weighty objection to this view. What I have called ‘confessional incompetence’ is termed by Oliver O’Donovan ‘confessional silence’. He criticises this as a regrettable product of secularisation, as the outcome of a fateful casting off of divine authority on the part of the modern state. O’Donovan argues instead that it is possible and in some circumstances desirable for a state to declare publicly that it stands under divine authority – to confess its subordination to God – and yet also to allow wide latitude to freedom of conscience on the part of its religiously diverse citizenry. Now on that specific point I think he is correct, both theoretically and historically. It is indeed possible for extensive religious liberty and so far-reaching religious pluralism to co-exist peacefully with, for example, an established church, or even with a constitution sporting a theological preamble. And I also accept that several religious minorities in Britain oppose moves towards disestablishment even though they themselves cannot share the constitutional privileges possessed by the Church of England. They worry that deliberate disestablishment will only serve to hasten the secularisation of public life.

My own view, however, is that while arrangements such as these are not threatening to religious liberty as such, they are inconsistent with the principle of the confessional incompetence of the state. For that principle seems to me to require that the state consistently refrain from taking an official view on the truth or otherwise of any particular religion. Perhaps what O’Donovan and others fear is that ‘confessional silence’ will produce a morally empty state - a ‘naked public square’, to use Richard John Neuhaus’s famous phrase. But I don’t think this follows at all. In fact I think a naked public square is, strictly, impossible. The influence of morality of some kind or other on the state is inescapable. Law cannot but bear the imprint of some morality or other, and it does so both in the more technical sense that all valid law necessarily displays what legal theorist Lon Fuller has termed a universal ‘inner morality’, and in the sense that external moral purposes are necessarily reflected in the particular content of a law. What the latter sense means is that the process of making law and public policy inevitably requires those who promote or devise or modify such things to bring moral considerations to bear on what is being proposed, even when they are unaware of this or deny it. 
Of course, there is no guarantee at all that the morality shaping law and public policy will be a healthy one: consider the deleterious influences of utilitarian or evolutionary moralities on the health sector, or the influence of libertarian morality on economic or family policy. But having an established church has not prevented these pernicious moralities from making deep inroads into their respective sectors of public policy, and it is very hard to see how having a theological preamble to the constitution would have fared any better. 

So the realm of the state can never be morally neutral. It may at some historical moments be dominated by a single religious vision, whether Christian, Marxist, Islamic, or Secular Humanist; and such dominance may be either de jure or simply de facto. But in my judgement, most western states today have become arenas of contested religious visions – or more precisely, contested religiously-inspired political moralities - in which several rival visions of the public good are vying for influence. Such influence is by no means evenly spread across different parts or levels of the political system, across departments of government, or across particular policy issues.  In some areas a single dominant moral perspective appears to be dominant, even to the complete exclusion of challengers. But the public square is clothed, not naked, even if it at some points it seems to be scantily clad, or decked out in clashing colours. 
My next point follows directly from this line of thought: if Christians wish to bring the state into closer conformity to what they take to be its divinely-appointed purpose, they should set aside attempts to retain or extend constitutional recognition or privilege for their faith or for religions in general, and instead concentrate their energies on political education and persuasion, and on political mobilisation through existing democratic channels behind policies they judge will advance that goal. Sometimes they will succeed and sometimes they will fail, but constitutional privilege won’t be an advantage and may even be a disadvantage. 


I’ve tried to allay the anxieties of those Christian who worry that recognising the confessional incompetence of the state will promote a moral vacuum in the public realm, one which might be filled with seven devils worse than the first. My reply has been that the state is now an agonistic arena, a realm of contested public moralities (some of which may be devilish), in which the proper stance of Christian discipleship is vigorous, reasoned argument and constructive democratic engagement. But that negative argument is intended to shore up my positive argument, that the state should intentionally adopt a posture of equitable treatment towards the diverse religious perspectives and communities in society. 

c. Equitable public pluralism

The concept of ‘equity’ I have in mind can be seen as a specific implication of the wider concept of justice I sketched above. Close in meaning to the idea of ‘impartiality, it already has many fields of application in public policy. It’s widely held that states should be free from bias or partiality in all their dealings with persons and institutions in society. They should not, for example, pour huge financial subsidies into favoured industries while leaving others to fend for themselves in the fierce winds of global competition. Nor should they grant ample public space to certain genres of art or music while denying it to those which, for example, might challenge established aesthetic or political orthodoxies. The principle of equity does not call for straightforward ‘equal treatment’, but rather proportionate treatment. Thus, for example, it would be inequitable to offer the lion’s share of public arts funding to products or venues already well established in commercial markets, but to deny funds to minority art products or local community art projects that teeter on the brink of financial viability. 


When applied to the area of religious pluralism, the application of the principle of equity leads to what has been called ‘equitable public pluralism’. Returning to the distinction I made at the start of the paper, it implies not only a policy of negative toleration but also one of positive toleration towards diverse religions. Now such a view does presuppose a distinction of jurisdictions between church and state (or other religious institutions and the state), but not a separation of church and state. It implies, rather, a cooperation of church and state, much as a state might cooperate with a range of other publicly significant institutions, for the public good. Such a stance would look favourably on the examples of positive treatment I cited earlier: granting exemptions from public rules to members of particular religions; offering representatives of particular religions access to structures of public consultation or public broadcasting outlets; subsidising faith-based public services such as education or welfare. The justification for doing these things is not because the state has presumed to take a stance on the truth of the religious convictions motivating such activities – although by recognising or supporting them it will certainly have taken a stance on the general public worth of religious activities. Rather it does so out of a desire to prevent the disadvantaging of any particular group on account of its religious convictions alone. The criterion of positive support must be what is conducive to the public good. And that also means, negatively, that the criterion of restriction on or discrimination against the activities of a religious group must be protection against some damage to the public good and not protection against the dissemination of some supposed religious falsehood.
d. Implementation


Let me reiterate here that I am only concerned with the politics of religious pluralism, that is, with what the state should do in response to it. I won’t say anything about how other institutions in society, or individual people, might respond to religious pluralism. That would require, for example, a discussion of the special role of ‘civil society’ in serving as an arena for inter-faith dialogue, argument, or cooperation. I’d place the contribution of churches (etc.) in this category, and I’d stress that the capacity of governments to deliver a policy of equitable public pluralism depends crucially on what is going on ‘below’ them in civil society. The example of Northern Ireland is the clearest case from within the UK’s recent history, while current challenge to generate inter-faith dialogue between Muslims and other religious communities is the newest one.

The implementation of equitable public pluralism at the political level involves attention both to the representative process and to the public policy process: both to inputs and outputs. Let me just say a few words about inputs, even though they are equally important with outputs. A policy of equitable pluralism at the level of inputs requires that appropriate structures of representation and consultation be put in place so as to allow each community adequate voice into the democratic system – to ensure they feel they have been accorded ‘equitable air time’ with other communities, at whatever access points they deem to be important in order for their own concerns, interests and demands – and their distinctive contribution to the public good - to be genuinely heard and seriously engaged with. Some may expect more access than others; some channels will be more suited to some than others. These are prudential matters of context and opportunity. There is a lot to say about this but for the sake of time I’ll move straight to the output side.

Law and public policy in western liberal democracies already goes some way towards respecting the principles of both negative and positive toleration of religious plurality. But let me begin by noting that there seems an initial difficulty with the idea that public policy, and the law on which it is based, can make room for the assertion of a wide variety of very particular religious (or other) identities. Consider the nature of law itself.
 Law is a complex body of public norms assuming diverse forms: constitutional principle, codes of fundamental rights, legal precedent, statute, secondary legislation, administrative directive, etc. Such norms permit, guide, or constrain everything done by or under the authority of any branch of the state (at least, in a regime conforming to the principle of ‘the rule of law’). 
Let me begin by noting that such law is characterised by certain features which seem to limit the recognition of religious particularity. First, law holds universally within the territorial jurisdiction of the state: at first sight there seem to be no areas of ‘religious immunity’. Second, it holds equally for all who reside in that jurisdiction: the principle of ‘equality before the law’ means that all citizens not only possess a package of equal legal rights but also stand under an equal set of legal obligations. Third, law is universally and equally binding upon all: public laws are not suggestions or guidelines but commands enforceable by public authority. So if – as Nancy Rosenblum puts it – ‘the obligations of citizenship’ turn out to collide with ‘the demands of faith’, then adherents to such faith seem to have no option but to comply with demands expressing what they experience as an alien religious or moral vision.
 But forced compliance with offensive binding universal public laws is, over time, surely bound to feed resentment, disempowerment, and eventually resistance among those so coerced. 

On closer inspection, however, we can see that legal systems already grant a significant degree of space to the expression of particular religious identities. The first of these is the specific legal instrument designated in Anglo-American jurisprudence as ‘accommodations’. For example, some jurisdictions permit believers to fulfil particular religious obligations even though they conflict with legally binding general employment or educational requirements. These obligations might be, for instance, the wearing of required forms of dress (Sikh turbans, Muslim ‘headscarves’), participation in religious or cultural rituals (the Jewish Sabbath, Hindu festivals, Ramadan, etc.), or exemptions from obligations for children to attend public schools. But after all, these are not deviations from the features of universality, equality or compulsion noted above. Rather, they are legally authorized exemptions from general public legal norms, and they apply universally, equally, and bindingly to all citizens who fall under the category of permitted exemption. In these ways, then, law already makes some allowance for religious plurality.

The second way in which liberal democracies can allow for the expression of particular religious identities is the protection of freedom of expression. Current law creates very wide latitude for the public expression of religious beliefs and practices, and this latitude should be upheld as far as possible. But let me mention a specific dilemma in this area, which I think today requires a rebalancing of the various factors involved in this case. For many liberals the only permissible grounds for legal constraints on ‘freedom of expression’ are risk of physical harm or violation of human rights. But liberal democratic regimes generally do not recognize a human right to be protected from gratuitous violations of their religious identity, because they do not recognize religious faith as important or intensive enough to be susceptible to public offence. As a result minority religious communities remain vulnerable to the religious insensitivities or ignorance of the majority community.
 Liberals often refer to the principle of ‘the presumption of liberty’ in areas such as freedom of expression. This is a very good principle. The issue, however, is what other principles need to be brought into view when public authorities are required to adjudicate inter-religious conflicts occasioned by the exercise of the right to freedom of expression. Public justice always involves a complex, proportionate balancing of multiple claims, and sometimes such claims arise from diverse but equally valid political principles. Insofar as liberalism seeks to derive all political principles from a single root commitment to the principle of individual liberty (not all variants of liberalism do), then it will tend to misconstrue what is at stake in political issues such as the ‘Danish cartoon’ controversy. Suppose, for example, we accord equal initial standing to another principle, call it the principle of ‘the presumption of equal respect’ for the directional or cultural identities of our fellow citizens. Establishing such a principle would involve a demanding but healthy debate over what dimensions of human personality are so deeply determinative of our public identities as to merit a degree of public legal respect. If this could be established as a compelling public principle, public debate would take a different direction. Typically, the debate is framed as the question: ‘what compelling public grounds could possibly warrant any infringements of free expression in this case?’ With the second principle in play, a different question emerges: ‘what compelling justification for this instance of free expression could possibly permit such gratuitous public disrespect towards one’s fellow citizens’ core identities’. 

Third, there is the highly important principle of freedom of association. This principle did not arise initially to benefit religion as such, but it has become vital to the  equitable treatment of religious pluralism. Freedom of association has become a fundamental civil right in constitutional democracies and it’s one of the first things to be suppressed by authoritarian states. It can be seen as a direct implication of the even more basic freedoms of conscience, expression and movement: the law may not inhibit people from gathering together to pursue projects of their own devising or in accordance with their own religious conscience. We can also speak here of ‘presumption of associational liberty’, which means that states are obliged to defer to it unless there are powerful reasons to curtail it on the grounds that it threatens public order or the civil rights of others. In American legal parlance, there must be a ‘compelling state interest’ in restricting such freedom. The civil right of religious people to form, govern, modify and dissolve associations without unwarranted state interference is essential to their freedom to hold and practice their religion. What Catholics and Anglicans call ‘canon law’, which has analogues in other denominations, is really the internal law of self-governing religious associations, and a basic legal principle is that governments and courts may not interfere with the content of such internal law. 

Where the shoe pinches, of course, is at the point of determining where this internal law leaves off and civil law starts, and the boundary between them has undergone frequent renegotiation (as has been the case with many other types of free association). Here let me propose a general principle: on the one hand, states may not intervene in matters which are essential to the religious integrity of the association, but, on the other, no association can properly claim absolute legal autonomy over their internal activities since that would allow the possibility of damage or exploitation or abuse of their members. The authority of law is ‘extensive’ but it is not ‘intensive’. The role of civil law is precisely to protect members from such violations, such as by compelling associations to abide by mundane but important protections as health and safety regulations, or by requiring them to respect rules of natural justice in employment practices. But where general legislation pursuant to some dispensable or contested public policy starts to make inroads into matters which are essential to religious integrity then freedom of association is under threat. 
A recent case where, in my view, such illicit intervention has occurred is the imposition on Catholic adoption agencies of the sexual orientation provisions of the Equality Act, where such agencies are to be compelled by law to make adoption decisions in clear breach of Catholic moral teaching even though public damage is done by that teaching – or to forfeit public funding. There seems to me no ‘compelling state interest’ to justify such an imposition.
But let me give a more extensive example of the importance of free association for the fair treatment of religious plurality, namely education. It is often simply taken for granted that liberal democracies have a prima facie right to require all their citizens’ children to attend government-controlled public schools. It is thought that this is the only way to inculcate a set of shared values and a common knowledge base essential to sustain civic cohesion. Limited exemptions may then be granted to accommodate minority communities who, it is often supposed, are not up to the demands of an encounter with members of other communities. On this view, the aspiration to educate one’s children in a religiously congenial school, and especially one that is controlled by an independent and self-governing association, cannot be appreciated as a legitimate and positive decision, still less as one that might actually be more conducive to civic harmony that a compulsory, monopolistic public system which seems to dragoon all children into the same cultural mould. Until this prima facie governmental right is placed in question it is hard to see how a constructive debate can take place about the just scope of the legal regulation of schooling (which might be broad), or the just expectations of inter-faith encounter that parents in minority communities should be confronted with by the political order (which might be demanding). Minority religious communities will always be forced into the posture of supplicants at the liberal democratic table, instead of being accorded equitable public standing alongside citizens who happen to share the religious convictions represented by the majority of citizens, or, at least, by the political elites currently holding power. 

A fourth example of how some jurisdictions have sought to respond equitably to the claims of particular religious groups. Originally arising in non-western countries, it is proving especially controversial when advanced in western liberal democracies. I’m referring to arrangements known as ‘legal pluralism’ and existing in countries like India and Israel. ‘Legal pluralism’ in this specific sense isn’t simply the legal protection of a plurality of free associations. Rather, I’m referring to the arrangements whereby designated areas of civil law – especially family law – are administered not by civil courts but by officially approved religious authorities exercising jurisdiction over citizens who are publicly registered as members of the relevant religious community. Thus in India many citizens’ marital and family affairs are regulated by approved Hindu, Muslim, or Christian family courts, often with no right of appeal to civil courts. It’s not surprising that when such systems are made in western liberal democracies they generate considerable public anxiety. For example, a proposal was made in Ontario a couple of years ago to open up publicly authorized arbitration tribunals to Muslims who were seeking to subject themselves voluntarily to limited aspects of Sharia law (Jews already had such access). The proposal appeared in an extensive and carefully researched report commissioned by the Ontario provincial government. It unleashed a vociferous campaign of opposition, even though the report recommended numerous safeguards including a right of appeal to civil courts against any tribunal ruling. Eventually a substantially modified version of the proposal was accepted. In this spat between proponents of multiculturalism and liberalism, the latter quickly gained the upper hand.
My final example of some western jurisdictions have attempted to offer equitable treatment to particular religious groups is the case of territorial autonomy. A good example of this is the granting of rights to self-government for Aboriginal peoples in Canada. Although such groups are really cultural rather than religious, one of the main aspirations for self-government advocates have is the freedom to implement a very different understanding of land ownership deriving from aboriginal spirituality. This understanding challenges the dominant modern western conception of property rights as originally and inherently unlimited, but capable of legal limitation where a clear public good mandates it (e.g. poverty reduction via redistributive taxation, the limitation of serious environmental damage, or the need for predictable economic exchanges via enforceable contracts). Western law regulating the ownership, control, exchange or transmission of property still reflects this default assumption. But minority aboriginal communities within the larger liberal democratic, capitalist society of Canada have sought to preserve a radically different understanding of property in which land is not regarded as ‘property’ at all but rather as a communal inheritance open to all according to need. The best that a liberal capitalist order could offer would be certain ‘accommodations’ to the general application of laws determining property ownership and exchange. But I’d suggest that ceding self-government to aboriginal communities holding this religious view of land could well be a more equitable political solution to this religiously-charged conflict, since it would allow them the freedom to apply their own conceptions of property law on their own land. This is a case where the legal protection of cultural identity admits of a territorial devolution of power, as distinct to what might be called a functional devolution in the case of ‘legal pluralism’. Now there are new dilemmas created by such arrangements, which is why I’d describe this option as only prima facie more just; other political principles than the right to cultural preservation must also be factored into the overall process of equitable and just political adjudication. 
I’ve identified five types of case whereby states can and in some cases do render equitable treatment in respect of religious pluralism: granting legal exemptions from general legislation; balancing freedom of expression with the right to respect; protecting freedom of religious associations; ‘legal pluralism’; and territorial devolution. 

Conclusion
Disputes over these and other proposals are likely to increase in frequency and intensity in the near future, as religious communities become more assertive and as states become more intrusive. We are in effect seeing a wider movement within western liberal democracies for states to move from mere negative toleration of religious communities towards a more generous positive toleration. I should make clear here that I don’t think equitable public pluralism requires us to concede just any new demands for the protection of religious beliefs or practices. Some of these demands are unworkable; others would generate new injustices; still others are inherently spurious and illegitimate - for example, so-called ‘cultural defence’ arguments entered in court hearings as mitigation for serious crimes such as rape or murder: crudely, ‘my culture (or my religion) made me do it’. But some of these demands merit careful attention as genuine attempts by religious minorities to mark out a critical zone of identity-sustaining autonomy. From the standpoint of liberal advocates of strict neutrality, such claims can only appear as demands for ‘special treatment’, as deviations from universal principles of equal – i.e., identical – treatment. But from the point of view of marginalised minority communities themselves, the zones of autonomy they seek are essential to their sense of equal citizenship in the political community. 
Liberals worry that such legal concessions risk imposing unacceptable costs on the requirements of public order, but public order as defined within liberalism. As I hinted earlier, such supposed costs include increasing social balkanization, the fermenting of inter-communal hostility, a decline in civic cooperation or democratic participation, or an infringement of basic civil rights, especially those of dependent women and children.
 Many champions of liberal democracy are expressing serious anxiety that these escalating ‘particularist’ religious demands will unravel the public norms of individual liberty and state neutrality deemed to be necessary for liberal democracy. 

Such anxieties were well advanced long before the occurrence of the most recent and spectacular cases of religiously-motivated violence, such as the brutal murder of the controversial Dutch filmmaker Theo van Gogh or the Danish ‘cartoon’ controversy.  Undoubtedly, any political order, and certainly any constitutional democracy,
 must legally proscribe and actively resist the uses of violence in pursuit of particular religious identities or claims. The ‘compelling state interest’ at stake here is obvious. Here Christian and other religious believers will find themselves in alliance with many other advocates of constitutional democracy, including many secular liberals. But most cases requiring the political adjudication of religious pluralism do not involve such zero-sum conflicts between minority religious claims and the minimal requirements of law. They take place in the realm of legitimate democratic deliberation and decision over what those legal requirements should actually be. Such deliberation is demanding enough for minority religious communities. But it is also demanding for the majority communities within a political order, since they are usually suffering from denial about the extent of their own hegemony. For those persuaded that something like equitable public pluralism is a way forward, the first stage is to try to shift the debate away from the narrow question of how far to extend the margins of legal ‘accommodation’. The language of ‘accommodation’ (or ‘exemption’) reveals an unrecognised default assumption of the legitimacy of a liberal democratic conception of public norms and a failure to acknowledge that such a conception is profoundly contestable and contested. Instead I think we need to promote the language of mutual recognition and respect. Such language might help show how the goal of equitable public pluralism actually does a better job of honouring the equal dignity of our increasingly diverse fellow citizens.
� I mean this is in the sense of all law promulgated by the state, not in the narrower sense of ‘public law’ familiar in English law in which it refers to those laws that apply to public bodies.


� Nancy L. Rosenblum, ed., Obligations of Citizenship and Demands of Faith: Religious Accommodation in Pluralist Democracies (Princeton: Princeton University Press, 2000).


� I cannot fail to observe here, of course, that this was exactly the predicament of minority Jewish communities living under that all-pervasive majority community known as ‘Christendom’. 


� This issue is illuminatingly analyzed in Ayelet Shachar’s discussion of legal pluralism in Multicultural Jurisdictions: Cultural Differences and Women’s Rights (Cambridge: Cambridge University Press, 2001).


� I distinguish ‘constitutional democracy’ – a system of representative, limited government – from ‘liberal democracy’ which I define as one directionally-specific construal of constitutional democracy.
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