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Let my first words be words of gratitude to my eight friendly critics for their complimentary words about my book, Justice: Rights and Wrongs, and for the evident care with which they have read it and thought about the issues that it raises.  I am honored.  I hope that my comments do justice to them as theirs do to me.  I also thank Joshua Hordern for his very helpful overview of the argument of my book; his overview is both perceptive and accurate.

Before I reply individually to my commentators, let me say a few things about my project as a whole.   The aim of the book is to offer a theory of justice.  Since I hold that justice is present in our engagements with each other when we treat each other as we have a right to be treated, to offer a theory of justice is to offer a theory of rights.  

When planning the line of argument in my book, I decided not to start with human rights but instead to place my account of human rights near the end.  Human rights are the rights one possesses just by virtue of being a human being – not any particular kind of human being, just a human being.  As such, human rights are a sub-set of the rights that human beings have. I thought it best to compose a general account of rights before turning to this or any other sub-set.  I also thought that postponing my account of human rights to the end would serve to reinforce my insistence that rights belong to the fine texture of our moral existence; they do not first come on stage when we get to the sorts of things that human rights documents list. Before I got to human rights, I scattered along the way lots of examples of rights that are not human rights.

My book seems to have been a dismal failure in this regard.  A good many readers interpret my discussion as all about human rights, and either assume that my discussion of rights in general is mere preparation for my discussion of human rights, or that my account of human rights is my account of rights in general.   I hold that there is no other way to ground human rights than in the worth bestowed on each and every one of us by God’s love for us; many readers interpret me as holding that all rights are thus grounded.  A few of the contributors to this present symposium interpret my discussion along these lines – I won’t single them out by name.  They are not peculiar in eliding the distinction between human rights and the rights that human beings have.  Lots of other writers do the same.  In his recent book, On Human Rights, James Griffin elides the distinction on page after page.
  I have no idea why it is that so many writers fall into this confusion.

I hold that a right is always a legitimate claim to the good of being treated a certain way by one’s fellows, or in the limiting case, by oneself.  Of course one can abstract from one’s fellow human beings and focus on the way of being treated that is under consideration; one can even abstract from that and focus on some component of the way of being treated.  Thus it is that writers talk about a person’s right to adequate means of sustenance.  Then it looks as if a right is a relationship between a rights-holder and some “good” – food, let us say.   Often there is no harm in speaking this way.  But I hold that, in every case, if we look deeper, we will see that there’s a right to the good of being treated a certain way by one’s fellows: a right to the good of receiving a benefit from them in the case of so-called positive or benefit rights, a right to the good of being free of hindrance by them in the case of so-called negative or freedom rights.

Professor Wannenwetsch, in his contribution, says that I, in my exegesis of Scripture, “in an almost stubborn way” overlook the fact that in “the Hebrew Bible, justice is something that is present only in the mode of being performed.”   Wolterstorff’s “prime interest,” by contrast, is in the prevailing of “just states of affairs” rather than in the happening of “just works.”  But I don’t know how I could have been more emphatic in my insistence that justice consists of how we treat each other – not only in momentary episodes, of course, but also over the long haul.  To say it yet again: a right is a legitimate claim to the good of being treated a certain way by one’s fellows.  If I am to honor your right against me to my treating you a certain way, I must treat you that way; there is no other way to honor your right. 

Perhaps here in these introductory comments is also the best place to say something about the disagreement between Oliver O’Donovan and myself that Professor Biggar comments on.  He quotes O’Donovan as saying that I am committed to the existence of “pre-social rights,” rights borne by individuals “prior to their communal existence,” rights grounded in “the wills of the individuals who compose” the political community.  One assumes that O’Donovan has his eye here on what I say about natural human rights, not rights in general.  Biggar is correct in saying that the view O’Donovan attributes to me is simply not my view. 

Rights, on my view, are not grounded in will but in worth; and there are no pre-social rights.  I assume that pre-social rights would be the rights that pre-social human beings have.  But there are no pre-social human beings; so there are no pre-social rights.  No human being exists prior to his communal existence; so there are no rights of such human beings.  A human right is a right one has by virtue of being a human being; it’s not a right one had before one entered society, nor is it a right possessed by those human beings who are a-social.  Someone might object that no one is ever merely a human being; everybody is always a particular kind of human being.  Of course.  But everybody who is a particular kind of human being is a human being.

Biggar also takes note of O’Donovan’s claim that natural rights, supposing there are any, derive “from the radical ontological distinctness and multiplicity of human persons,” and that rights are themselves “radically multiple.”  As a consequence, they militate against “a conception of order, which demands a resolution of each controversy, a right thing to be done.”  He notes that O’Donovan “gingerly concedes,” however,  that there is no great problem with a concept of specific, multiple rights so long as they are prima facie, representing claims that have to be balanced out in concrete deliberations.

Exactly.  I too hold that in each situation, there is a right thing to be done.  Prima facie rights conflict; rights all things considered do not.  It may be worth adding that the impression that my conception of justice as inherent rights somehow yields an ineradicable multiplicity of conflicting rights whereas the competing idea of justice as right order yields unitary right, is illusory.  The prima facie obligations that we have by virtue of being subject to some matrix of objective obligations conflict in exactly the same way that prima facie rights do.  

My view is that it is by virtue of the various kinds and degrees of worth we each have that we possess rights to being treated in certain ways by our fellows.  Rights are what respect for worth requires.  There doesn’t have to be something else conferring those rights upon us -- a matrix of natural objective obligations, commands issued by God, a Platonic form, whatever.   It’s the person’s worth that grounds her right to my treating her a certain way – and my obligation to treat her that way.  Though I don’t much like the word, my view is thus a deeply personalistic view.  It’s not The Good, it’s not a matrix of objective obligation, that grounds rights; it’s persons, human beings, as creatures of worth.

Thus I fail to understand why Professor Wannenwetsch thinks that, on my view, rights and duties somehow get between us.  Rights and duties are not ontologically mysterious entities that stand between the obligation-holder on the one side and the rights-holder on the other.  To say that I have a right to being treated a certain way by you is not to assert the existence of a four-place relationship holding among me, you, a certain way of being treated, and some entity called “a right.”   It’s just to say that being treated that way by you is due me. Nor are rights relationships that we have to each other on account of our both being related to something outside of us.   They are normative relationships between the two of us.   Or to speak more precisely: being due me is a normative feature of certain good ways of being treated by my fellows.  Of course, in addition to the two of us there is a certain way of being treated that is involved.  But that’s a point Wannenwetsch himself insists on.  Your treating me a certain way is not something that gets in between us.

There is one more point that should be discussed here at the beginning, since it is raised by several of the symposiasts from a variety of angles.  John Perry raises it the most forcefully and discusses it the most comprehensively.  In my book I observe that rights-talk is commonly charged with expressing and encouraging social atomism and agonism (“possessive individualism” I called it in the book), and that many of those who make this charge go on to insist that we should foreswear all rights-talk on the ground that it has been hopelessly corrupted.  In the book I concede that the charge is often on target; rights-talk does often express and encourage social atomism and agonism.  As I see it, there are two fundamental explanations for this.  Social atomism and agonism are deep in the mentality of modernity, planted and watered there, on my view, by capitalism more than by anything else; and the popular so-called “will- theory” of rights has an unmistakable dimension of social atomism and agonism.  

I went on to argue, however, that social atomism and agonism do not belong to the DNA of rights-talk.  I defended this claim with both a historical and a systematic argument.  In my historical argument, I noted that recent historical work by legal historians, especially Brian Tierney, shows beyond doubt that the canon lawyers of the twelfth century employed the concept of natural human rights; and their mentality was definitely not that of social atomism and agonism.  I argued, in addition, that the existence of natural rights is presupposed in the writings of some of the church fathers, and in the Hebrew and Christian scriptures.  In my systematic argument, I argued that the will-theory is simply mistaken; there are many rights that most of us recognize to be rights that the will-theory has no way of accounting for.  It’s not that what are recognized to be rights has changed so radically between the twelfth century and our century that that will-theory gives an adequate account of what we today recognize to be rights, whereas it does not give an adequate account of what the twelfth century recognized to be rights. It gives a wrong account of what most of us recognize to be rights.   Having rejected the will-theory, I developed a theory to which I did not give a name but which one might call a respect theory, or worth theory, of rights.

Perry’s response is both interesting and challenging.  Point taken, he says.  Rights-talk was employed by the early medieval canon lawyers; and the framework in which they employed it was not that of social atomism and agonism but that of natural law.  But the framework of “modern man” is no longer that of natural law and will not be in the foreseeable future; it’s that of social atomism and agonism.  And though it’s true that there is no essential connection between rights-talk and social atomism and agonism – the example of the canon lawyers shows that -- when the dominant framework of “modern man” is social atomism and agonism, then that is the mentality that will be expressed and encouraged by rights-talk.  Perry offers a nice analogy: “If I said that horses are used nowadays mostly for recreational riding, it would not disprove my claim to definitively prove that horses were used for military purposes during the Civil War.”  

It appears to me that Perry is hoping that I will offer a devastating response to this argument, since he says that he personally has been persuaded by me that rights-talk is indispensable.  He takes note of Jean Porter’s view that rights-talk is indispensable for “giving people a particular way to protest; to articulate certain sorts of claims in concrete situations of wronging.”  I think this is true.  But I think that that employment reflects a deeper reason for its indispensability.   We need the language of rights and wrongs to bring to speech one of the two fundamental dimensions of the moral order, the recipient- or patient-dimension.  (Professor O’Neill makes the point in her contribution to this symposium.)  The language of duty, virtue, love and the like, brings the agent-dimension to speech; the language of rights and wrongs brings the patient-dimension to speech.  It enables us to speak of the moral significance of how we are done unto.

A question Wannenwetsch raises is relevant at this point.  He correctly notes that I am engaged in a “purification” project – urging that the language of rights and wrongs be purified of its possessive and individualist connotations -- and he wonders whether this project can be brought off.  More precisely, he wonders whether it can be brought off by philosophers writing books urging the purification. 

So what is my reply?  Well, let’s reflect for a moment on another component of our moral vocabulary, the language of love.  I would say that the language of love is seriously abused in the modern world; I would say that, all in all, it is probably more abused than is the language of rights.  So what are we to do?  Hand over the language of love to its abusers and talk of something else instead?  There must be some who propose exactly this; but I haven’t heard or read them.  Those who propose handing over the language of rights to its abusers do not propose, for the same reasons, handing over the language of love to its abusers.  Why they do not is inscrutable to me.

So what to do?  See to it that one does not oneself abuse rights-language. Argue against its abuse by others as forcefully as one can.  Show why the will-theory is inadequate and develop a better theory.  And do what one can to undermine the mentality of social atomism and agonism.  Is there any chance of being successful at this?  I don’t know.  Is there any chance of being successful at trying to redeem the language of love?  Probably not.  But that’s no reason for not doing one’s best.

With these general points as background, let me now address the more specific points raised by the commentators, beginning with the philosophers.

Response to Roger Crisp

Professor Crisp makes probing comments on the argument in each of the three major parts of my book.  Concerning the argument in the first part, he agrees that my distinction between a right order conception of justice and an inherent rights conception marks a genuine difference; but he wonders “whether it marks a clear line of difference between philosophers who have discussed justice.”  Noting that “there seems little room in Plato’s account for the notion of rights,” he says that “one significant distinction is going to be between theories that cash justice out partly or wholly in terms of rights and those that don’t.”  Plato’s theory would be an example of the former sort; mine, of the latter.   Crisp then goes on to suggest that what makes my justice-as-rights theory different from other such theories is that, in my theory, rights are grounded in divine love.  (I have already called attention to the fact that though I think human rights are grounded in divine love, I do not hold that rights in general are grounded in divine love.) 


One could indeed typologize theories of justice along the lines Crisp suggests.  Let me explain what led me to typologize them as I did.  I found myself confronted with the Strauss-Villey-MacIntyre-O’Donovan line of thought, according to which, in Oliver O’Donovan’s words, there is natural right but there are no natural rights – that is, there is natural objective right but there are no natural subjective rights.  Taking these words at face value, this appears to be very nearly the same distinction that Crisp makes between theories that employ the concept of rights and those that do not, the only difference being that O’Donovan introduces the word “natural.”  But I concluded that there are reasons for not taking the words at face value.  Joan O’Donovan, who emphatically aligns herself with this line of thought, understands objective right as constituted of what she calls “a matrix of [natural] objective obligations.”  A matrix of natural objective obligations presumably specifies how A-type persons ought to treat B-type persons in C-type situations.  Now if I am an A-type person who finds himself in a C-type situation with respect to some B-type person, then I have the natural subjective obligation to treat that person as the natural objective obligation specifies.  But by the Principle of Correlatives relating duties and rights, if I have a natural subjective obligation toward you to treat you a certain way, then you have a natural subjective right with respect to me to my treating you that way.   So if natural objective right is construed as constituted of a matrix of natural objective obligations, the apothegm, “natural right but no natural rights,” has to be a misleading way of stating the core idea.  

What is the core idea?  Extrapolating from clues that I found scattered about in their writings, I concluded that what those who espouse the Strauss line of thought really want to say is that nobody ever just comes with rights.  No matter what properties, capacities, achievements, or worth one may possess, always something or someone has to confer rights on one.  And I noted that Plato’s way of thinking of justice is similar in an important way, even though he does not think of justice in terms of rights.  If there were some social order in which everybody performed the social function for which he was suited by nature, that fact about the social order would not be sufficient for its being a just social order.  There has to be the additional fact that such a social order resembles and participates in The Just Itself.  It’s the relation of that social order to the Form, The Just Itself, that makes that social order just; the Form confers justice on it.


All that said, it is nonetheless worth considering whether it would be a good idea to work with a typology that combines Crisp’s suggestion with mine.  First, distinguish those theories of justice that work with the concept of rights from those that do not.  Then, within the former group, distinguish those that I call right order conceptions from those that I call inherent rights conceptions.  Whether one thinks this typology is more felicitous than the one I proposed depends on whether one thinks the distinction between theories of justice that employ the idea of rights and those that do not is more fundamental than the distinction between theories that see justice as in some way conferred on society and its members and theories of justice that see justice as inherent in society and its members on account of their worth.  I continue to think that the latter distinction is more fundamental than the former; but I don’t really have anything by way of argument for that position.


Let me move on to Crisp’s remarks concerning the second main part of my book.  In the first part I argued that though the concept of natural inherent rights is seldom to be found in the Hebrew and Christian Scriptures, nonetheless the structure of thought in the biblical writings presupposes that there are such rights, and it provides the fundamental materials for conceptualizing them.   These conclusions raised in my mind the question whether perhaps the same could be said concerning the eudaimonist theorists of antiquity.  May it be that the eudaimonists also presupposed the existence of natural inherent rights, and may it be that eudaimonism also provide the materials for conceptualizing them?  I have no apriori stake in a negative answer to this question.  I have no desire to be a Christian chauvinist on the matter.


As Crisp notes, to talk about ancient eudaimonism is to enter a forest of dense controversy; there is probably more disagreement right now on the character and details of ancient eudaimonism than on any other historical development in philosophy.  I chose Julia Annas as my principal guide through these controversies; I find her work the most compelling.  Thus much of what I say about the ancient eudaimonists should be understood as apodosis to the protasis, “If the Annas line of interpretation is correct….”  Fortunately for the discussion between Crisp and myself, we largely agree on the general character of ancient eudaimonism.


Let me ever so briefly present my understanding of the core principles of ancient eudaimonism.  Though my characterization will necessarily be more brief than what is to be found in the book, I think it is more accurate on a few points.  

Every ethical system operates, implicitly if not explicitly, with the idea of states and events in a person’s life that are intrinsic goods and evils in that person’s life.  Most writers in the modern period assume that the intrinsic life-goods of a person are identical with those states and events in her life that are intrinsically good for her – identical with those that contribute positively to her well-being.  And it is commonly assumed that to be intrinsically good for her, they must enter into her experience.  


So far as I can see, the ancient eudaimonists, for the most part, thought along these same lines.  They too assumed that the life-goods of a person are identical with those that are good for that person; and for the most part they too took for granted the experience-condition.  The Stoics called the things that are good for a person, whether intrinsically or instrumentally, preferables; the Peripatetics called them natural goods.  Since some of them are social in character – witness honor, to which Crisp cites Irwin as referring -- I think calling them “natural goods” is misleading.  Better to use the Stoic term, “preferables.”


Not only does every ethical system operate with the idea of life-goods and life-evils; every ethical system also propounds some rule of application, as one might call it.  That is, it offers some answer to the question: whose life-goods should I pursue as an end in itself and under what conditions?  What answer does the eudaimonist give to this question?  

Well, the eudaimonist holds that the fundamental question each person should ask is how can I live my life well, given the array of actual and potential preferables and dis-preferables in my life?  That is, given my condition and situation, what is the best contour of preferables for me to pursue and what is the best way to pursue them?  As we all know, the eudaimonists insisted that the best way to pursue them was not to depend on momentary decisions but instead to cultivate virtues.

They called the well-lived life, the happy life.   Happiness is determined by how one lives, by what one does, by activity.  It’s only actions that have intrinsic moral significance.   The concept of morality is admittedly a modern concept; but I think we do not distort the thought of the eudaimonists if we use it to capture the significance they assigned to goodness in action, as contrasted to life-goods, preferables.  

And now back to what I called “the rule of application.”  I understand the eudaimonists as holding that one should pursue as an end in itself certain goods in one’s own life; and that one should pursue as an end in itself goods in the lives of others insofar as doing so promises to enhance the good in one’s own life or to enhance one’s way of pursuing that good.   Though eudaimonism is not a version of egoism, it is agent-centered.  So far as I can tell, Crisp agrees with most if not all of this way of understanding eudaimonism.

So why do I think that eudaimonism cannot yield an adequate account of rights?  For the reasons that Crisp summarizes.  Let me state them in my own words.  For one thing, it is only actions that have non-instrumental moral significance in the eudaimonist scheme.  But one’s rights pertain not to what one does but to how one is done-unto, how one is treated.  How one is done-unto has no non-instrumental moral significance in the eudaimonist scheme.  Some ways of being treated by others are preferable and some are dis-preferable; but preferability is not to be identified with moral significance.   The Peripatetics, in contrast to the Stoics, thought that some ways of being treated have an instrumental significance for the life of virtue; but many ways of being treated, including some to which one has a right, do not have even that significance.  Witness the example I gave that Crisp mentions, of being treated rudely by the health clinic receptionist.

Second, an adequate account of rights requires rejecting the understanding of life-goods with which the eudaimonist works.  Consider one’s right to the good of not having one’s trust betrayed.  I think one has a right to that good whether or not the betrayal has any impact on one’s well-being.  But if so, then an adequate account of rights requires a more expansive concept of a person’s good than that of things good for one.  The deficiency of eudaimonism on this point is shared by any system that equates the good of a person with what is good for that person.

Does Crisp offer the eudaimonist any assistance at this point?  Not so far as I can see.  I don’t see any problem in the eudaimonist conceding my second point and working henceforth with the concept of the good of a person rather than the narrower concept of what is good for a person.  But that still leaves us with the first problem.  A theory of rights holds that some ways of being done-unto have the intrinsic moral significance of the recipient’s being wronged thereby, and that others have the intrinsic moral significance of the recipient’s right to be so treated being honored.  But in eudaimonism, to say it once again, it is only actions that have non-instrumental moral significance.   That’s because only one’s actions determine one’s happiness; only they determine how well one lives one’s life.


I offered a third reason for concluding that eudaimonism does not offer the materials for an adequate account of rights.  Eudaimonism, I said, holds that I am to seek as an end in itself to advance my own good, and that I am to seek as an end in itself to advance the good of others insofar as doing so promises to enhance either my own good or my way of pursuing my own good.  It’s important to note that this is not to be understood as a guide for motivation.  The virtuous person will often do the right thing out of habit and not as the result of deliberation over what does and does not contribute to his or her own good.  But if the other has a right to my treating her a certain way, then I am to treat her that way whether or not my doing so contributes positively to my own good.  Treating her that way has trumping force; the recognition that the other has a right to my treating her a certain way de-centers the self.


Crisp agrees with my interpretation of the eudaimonists on this point, but suggests that the recognition of rights does not make the agent’s well-being flat-out irrelevant to what he or she should do.  Not only does the other have rights with respect to me; I also have rights with respect to myself.  And sometimes my honoring the prima facie right that you have with respect to me requires violating a prima facie right that I have with respect to myself.  In some such cases, my prima facie right wins out over yours, all things considered.  

Crisp is right about this.  But notice that it’s not the mere fact that I can bring about lots of good things in my life that makes it OK for me to violate your prima facie right; it’s that I have a prima facie right to those goods in my life which wins out over your prima facie right when all things are considered. 


In his discussion of the third main part of my book, Crisp raises the question of what, on my view, unifies the different components of the good life.  His own view is that an adequate answer to this question may be that they are all goods of the following kind: things that are good for the person concerned.   

As should be clear from the foregoing, I think the good or estimable life has two basic dimensions.  The worth of one dimension is determined by the relative proportion of life-goods and life-evils, life-goods being constituted not just of what is good for the person but, beyond that, of goods of that person.  The worth of the other dimension is determined by whether or not one has acted as one should have acted in seeking to advance the life-goods of oneself and others.  The worth of one’s life is determined both by how things go and by how one does.  Of course, good actions on one’s part are also, at bottom, goods in one’s life.   So we can say that the different components of the good life are unified by their being goods of the following kind: things that are goods of the person.


And which are those, someone might ask.  Is there any way of characterizing them, or must we content ourselves, as some writers assume, with putting them into types and listing the types?   After considering and rejecting a number of characterizing suggestions, the answer I gave is that they are all “what God desires for that person’s life and history.”  Those who deny the existence of God will of course find this an unacceptable way of characterizing the goods in question; some of those who affirm the existence of God will also find it unacceptable, for one reason or another.  But it does not fall prey to the objection Crisp raises, namely, that this “seems to get the relation between desire and the good the wrong way round.”  My thought was not that the goods of a person are goods because God desires them for the person; my thought was only that they all share the property of being desired for the person by God. 
Response to Onora O’Neill


There are only a few points of disagreement between myself and Professor O’Neill – or to speak more cautiously, only a few that she mentions.  We agree that the availability of rights-talk is important while at the same time agreeing that it is often abused, as is duty-talk.  To the abuses that I mention in my book and that she rehearses I would add another: rights-talk seems to encourage epistemological absolutism.  Not infrequently one hears someone declaring that so-and-so has such-and-such a right and then refusing to brook disagreement, hinting that there must be something morally corrupt or obtuse about those who disagree.  This is an abuse of rights-talk.  (What Biggar means by “absolutism” in his essay is somewhat different.)

The disagreement between O’Neill and myself is confined almost entirely to the relative importance that we assign to rights-talk and duty-talk.  O’Neill regards duty-talk as more important and useful than rights-talk; and she understands me, by contrast, as arguing for the priority of rights-talk.  

I can understand how she came to this interpretation of my position; my book talks far more about rights than about obligations.  In fact, however, my position is that neither rights-talk nor duty-talk should have overall priority in our moral discourse; it’s the situation that determines what is called for.  I should have said this explicitly, so as to forestall misinterpretation.  “The perspective of rights,” she says, “privileges recipience and claiming; the perspective of obligations privileges acting and providing.”  Exactly.  And sometimes the former perspective should be salient and sometimes the latter.  Moral relations, whether inter-personal or social, cannot be discussed only in terms of rights nor only in terms of duties – nor only in terms of rights plus duties.   There is more to be said about how it would be good to act and be treated than can be said in the language of rights and duties.


Why does O’Neill hold that duty-talk should have priority over rights-talk?  In my opening general comments I alluded to the fact that in my book I spent considerable time rebutting the charge that rights-talk carries possessive individualism in its DNA.  It’s not true, historically, that rights-talk emerged out of a mentality of possessive individualism; and systematically, on my theory the two have nothing in particular to do with each other.  The other comes into my presence bearing legitimate claims on me as to how I treat her.  Suppose I recognize those claims, thereby honoring her right against me to be treated thus.  Where in such recognition is possessive individualism to be spied?  I do agree that there is a structural affinity between the mentality of possessive individualism and the so-called will-theory of legal rights; but as I said earlier, I hold that the will-theory is mistaken.  


O’Neill thinks that these observations do not fully face up to the issue.  Rights, she says, are “closely linked to individualism in a more basic metaphysical sense: they are the rights of individual right holders (subjective rights, rights of a subject), which they can press against others.”  Well, yes.  But I hold that individuals are not alone in having rights; social entities also have rights.  And obligations are subjective in exactly the same way that rights are; they are the obligations of individuals and of social entities; they “attach to” them in exactly the same way that rights do.  Individuals and social entities have them.


A second concern O’Neill has about rights-talk is that “the rhetoric of rights lends itself all too easily to vague substantival claims.”  People speak of the right to life, the right to a livable climate, the right to clean air, the right to potable water, the right to free association, and the like.   Such talk, she says, “is rhetorically impressive if one likes that sort of thing, sometimes politically useful, but practically indeterminate.”  

Before reading the contribution of Professor Rivers to this symposium, I would have responded to this point by saying that I fully agree that such claims represent a serious abuse of rights-talk, but would then have gone on to urge that we not throw out the baby with the bathwater because of the abuse.  Rather than rejecting rights-talk, let us ourselves use it responsibly and protest against those who abuse it.  As we shall shortly see, however, Professor Rivers argues that phrases like “the right to life,” “the right to clean air,” and the like, should be understood as referring to bundles of rights rather than to single rights; and that such bundle-terms play a useful role in jurisprudence.  I take Rivers at his word on this; I myself know nothing about the parts of the law to which he is referring.   But if he is right about this, then the use of such terms is not necessarily an abuse of rights talk.


Professor O’Neill’s third reason for holding that duty-talk should have priority over rights-talk goes as follows.  When it comes to duties, there is a distinction to be made between perfect duties and imperfect duties.  If one has a perfect duty to do something, then there is someone to whom one has the duty to do that.  But if one’s duty to do something is imperfect, then there is no one such that it is to him or her that one has the duty.  My duty to extend charity to the beggars I come across when walking in Manhattan is an imperfect duty; there is no one beggar such that it is to him that I have the duty to extend charity.  The lesson O’Neil draws from the existence of imperfect duties is that, “starting with obligations,” we can “take a broader and less one-sided view of what matters morally.” And of course she is right about the importance of our recognition of imperfect duties.


But my response to her claim that the existence of imperfect duties constitutes a reason for giving priority to duty-talk over rights-talk is that there are rights exactly analogous to imperfect duties; call them imperfect rights.  In my book I took note of such rights but did not give them a name; I wish I had.  Imperfect rights are present, for example, in situations where someone needs assistance and a number of different people are equally capable of rendering that assistance.  In many such situations, the person is wronged if no one renders her assistance even though there is no one to whom we can point and say, it’s against him that she has the right; he has the duty to render her assistance.  

I judge that in bringing to speech the moral significance of the various situations in which we find ourselves, the concept of imperfect rights has exactly the same importance as the concept of imperfect duties.  We cannot do without it.  There are many situations whose moral significance cannot be brought to speech without the concept of imperfect duties, and many others whose moral significance cannot be brought to speech without the concept of imperfect rights.

Let me conclude with a few words about O’Neill’s comments on the grounding of rights.  She takes note of what I say would have to be established concerning duties, if rights were to be systematically grounded in duties, and mentions my doubts as to whether that can in fact be established.  She then observes that something directly parallel can be said if someone proposed systematically grounding duties in rights.  I agree.  Thus it is that I do not propose systematically grounding either in the other but grounding both in what respect for worth requires. 


In the concluding pages of her contribution, Professor O’Neill offers some observations concerning Kant’s approach to grounding or justifying obligations.  I think it best, on this occasion, to refrain from entering that minefield! 
Response to Julian Rivers


I can discuss only a few of the provocative points that Professor Rivers makes in his contribution.  Rivers argues that my account of rights shows affinities with both so-called interest-theories of legal rights and so-called will-theories.  Since these two types conflict, the dual affinities produce tension in my thought.  He himself finds that each type has some attractive aspects; so he concludes by pointing toward a mediating theory.


In my book I acknowledged the existence of these two types of theory and then remarked, rather gingerly, that the affinities of my theory were more with interest-theories than with will- theories (242).  Whether or not that is correct, and I’m not sure it is, I had two reasons for not describing my theory as an interest-theory, whatever its resemblances.  

First, I find that my grasp of the concept of an interest as used by interest-theorists is far too weak for me to employ it in developing a theory of rights.  Do persons in a permanent coma have interests?  Do ladybugs?  Do sunflowers?   Rivers points to this problem in his comments.

Second, I found interest-theories typically employing some such account of rights as Rivers describes.  Let me quote: “At its most basic, a right is a generic component of human flourishing sufficiently weighty to ground the recognition of other more specific normative positions and relations.”   Human flourishing here refers to what I call “life-goods.”  But I don’t think one can pull the rabbit of rights out of a hat that contains nothing but life-goods, no matter how weighty some of those may be; one has to add something of a different order altogether.  My own suggestion is that one has to add the worth of the being whose life-goods those are.  If you have a right to the prize for winning the contest, but I can bring about far greater life-goods, whether in your life or in the lives of others, by denying you the prize, I should nonetheless give you the prize, provided that nobody has a right to any of those other goods.  Your right to receiving the prize makes that good trump all those other goods.


So my theory is not a species of interest-theory.  But neither is it a species of will-theory. Rivers correctly describes will-theories as placing “human agency at the centre of the analysis.”  I think that human beings who no longer have any agency nonetheless have rights, and that human beings who do have agency may be deprived of something to which they have a right even if that deprivation has no impact whatsoever on their agency.  

Given that my theory is neither an interest-theory nor a will-theory, it is of course not an unsteady blend of the two types of theory; it does not have within it the tensions that Rivers thinks he sees.  Let me address the four difficulties Rivers thinks my theory faces if we think of it as a species of interest-theory.  As to the difficulties Rivers thinks my theory faces if we think of it as a species of will-theory, I think it will become clear, without further comment on my part, that my theory does not face those difficulties; it would be overkill to elaborate the point.


But before I address the four difficulties, let me say a few things by way of clarifying what my position actually is.  First, Rivers understands me as holding that there is, to use his words, something “distinctively human about right-holding.”  But that is not my view.  When developing my theory, I had my eye primarily on human beings; and the conclusion I came to is that a right is a legitimate claim to the life-good of being treated a certain way.  What accounts for the legitimate claim, I suggested, is that the human being has a worth such that, if he were not treated that way, he would be treated with under-respect.  Once I had the theory in place, I then looked around beyond human beings.   What about animals?  Well, they too have life-goods; they too can flourish to varying degrees.  And I believe that they too have worth.  So it just falls out that they too have rights.  What about plants?  Well, they also have life-goods; they too can flourish.  And they too have worth.  So it just falls out that they too have rights.  Full disclosure requires that I tell the reader that a still small voice within me says that rights-talk has run amok when we start talking about the rights of sunflowers.  But my theory tells me that I shouldn’t listen to that voice.
 


A second clarification is the following.  Both in the book and in this response to my critics, I repetitiously use the formula, a right is a legitimate claim to the life-good of being treated a certain way.  In Chapter 17 of the book I point out that there are two ways in which this formula has to be understood as somewhat more expansive in its application than the ordinary sense of the words would suggest.  Rivers takes note of the first of these.  Consider a third party right: I have a right against you that you keep the promise you made to me to see to it that my grandchild gets home safely from school.  Suppose you keep the promise.  Then my grandchild enjoys the life-good of being seen safely home from school by you.  But there’s also a life-good that I now have, that of your keeping the promise you made to me.  That’s the good to which I have a right.  I do not have a right to the good of being seen safely home from school by you, nor does my grandchild have that right.  On occasion I say that he has instead a quasi-right to that good.


The other way in which the formula has to be understood somewhat more expansively than the ordinary sense of the words would suggest is the following: I hold that God has rights, and that social institutions have rights.  But neither God nor social institutions have biological life.  So the concept of life that we need has to include, but be more expansive than, the concept of biological life.  Anything that is capable of flourishing and susceptible to variations therein has life in the relevant sense.  Since God and social entities are capable of flourishing and are susceptible to variations therein, and since they too have worth, they too are rights-holders.  


A third clarification is the repetition of a point made in my response to Professor O’Neill: I may have a right to be treated a certain way even though there is no one such that it is against that person that I have the right to their treating me that way.  My right may be the right to be treated that way by somebody or other.  If so, it is an imperfect right, on analogy to an imperfect duty.  


And while I am offering clarifications, let me affirm a point Rivers makes which I had not thought of but which seems to me an important clarification.  (I already took note of the point in my response to Professor O’Neill.)  Rivers observes that the term “right to life,” as it functions in law, does not designate one single right but a cluster of rights; and whereas philosophers might wish to discard the term on grounds of vagueness and refer just to the members of the cluster, he argues that such a cluster-term plays an important role in the history of jurisprudence.  Lawyers and judges unravel the concept, as it were, and in the course of doing so discover that the cluster has components not previously recognized.  This seems to me an important point.


Nigel Biggar, in his contribution to this symposium, contends that such highly general rights-talk as “right to life,” “right to formal education,” and “right not to be bombed,” creates a problem, the “problem of absolutism,” as he calls it, or more expansively, “the problem of ethical crudity or immoral imprudence.”  He compliments me on the cautious way in which I refer to rights; my way of referring to them is “not crude and imprudent,” he says.  Rather than speaking of the right not to be tortured, I spoke of the right not to be tortured for the pleasure of the torturer.  Rather than speaking of the right not to have one’s privacy invaded, I spoke of the right not to have one’s privacy invaded for prurient reasons.  And so forth.  I accept the compliment.  But I think that Biggar and I must both concede Rivers’ point about the utility in law of rather vague references to clusters of rights.  Of course, the fact that such references are useful in law is no reason for being vague and imprecise when writing philosophy or theology.


Enough by way of clarifications.  Let me turn now to the four difficulties that Rivers sees in my account when understood as a species of interest-theory.


The first thing that has to go in my account, he says, “is the suggestion that there is anything distinctively human about right-holding.”  My first point of clarification disposes of this difficulty.  It is not my view that only human beings have rights; there is nothing distinctively human about right-holding.  This is what an interest theory would say.  And I agree.


The second thing that has to go in my account, says Rivers, is my adaptation of the Hohfeldian correlativity thesis.  My adaptation goes like this: If A is an entity of the sort that has rights, then A has a right against B to B’s doing X if and only if B has a duty toward A to do X.  The reason it has to go, Rivers says, is that there are cases in which a duty grounds a right; the right then corresponds to the duty, it does not correlate with it.  “For correlativity in Hohfeld’s sense to arise, the right and the duty must be opposite perspectives on one normative relationship.”  

It’s not clear to me that this difficulty arises when my theory is thought of as a species of interest theory.  But be that as it may, I have two responses.  First, my correlativity thesis is silent on whether duties ground rights, whether rights ground duties, or neither.  If the word “correlativity” suggests no grounding either way, whereas in fact there is grounding in one direction or the other, I would be happy to speak of a “correspondence thesis” rather than a “correlativity thesis.”   But second, I am not persuaded by Rivers’ example.   His example is this: a policeman’s duty not to fire at a rioting crowd unless it is unavoidable to prevent further loss of life is grounded in the right to life possessed by members of the crowd.  The policeman has that duty because the crowd has that right.  Let me describe the situation just a bit differently, highlighting the corresponding or correlative duty and right: the policeman has the duty toward the rioting crowd not to fire upon it unless so-and-so, and the members of the rioting crowd have a right against the policeman that he not fire upon it unless so-and-so.  To me it’s not at all evident that grounding here goes from right to duty.  Better to say, I think, that neither is grounded in the other but that both are grounded in what respect for worth requires.


The third difficulty Rivers sees in my account, when interpreted as a species of interest- theory, is that interest-theories cannot account for the peremptory character of rights.  Interest-theories, he says, identify “those life-goods which need respecting by whatever solution we reason our way to.”  But nothing about peremptoriness “necessarily follows from the mere identification of the life-good,” especially if what we have identified is a bundle of life-goods rather than some one in particular. 

This objection to interest theories seems to me cogent.  But the objection points to one of the main reasons why I did not go for an interest-theory.  As I put it earlier, we cannot get the rabbit of rights out of a hat that contains nothing but life-goods, no matter how weighty some of those may be.  We have to add a consideration of a different sort altogether, namely, the worth of the person.


The fourth difficulty Rivers sees in my theory, if interpreted as a species of interest- theory, is that the distinction I want to draw between the benefit of a duty and being owed a duty collapses.  What Rivers has in mind here is third-party duties and third-party rights.  Go back to my example: I have a right against you to the life-good of your keeping your promise to me to see my grandchild home safely from school, whereas, if you keep your promise, my grandchild enjoys the life-good of your seeing him home safely from school.   Rivers argues that interest- theories that speak solely in terms of benefits have no way of accounting for this distinction between the life-good that I have a right to and the life-good that my grandchild enjoys.  I think he is probably right about this.  But since I do not attempt to account for rights solely in terms of life-goods, since I insist that we must add the worth of the rights-holder, the objection does not apply to my theory.


In short, my theory avoids all the difficulties that Rivers poses for interest-theories without paying the price of being a will-theory.


There are a number of other points in Rivers’ contribution that I would like to say something about; the limitations of space requires that I confine myself to just one.  Rivers remarks that an attractive feature of will-theories is that “they give to rights a distinctive moral purpose, which is the identification of the role of autonomy within a theory of justice.”  My view is that rights-talk does indeed have a distinctive moral purpose, but that that purpose is not the one identified by will-theories.  As I said earlier, it is my view that the moral order has two dimensions, interlocking but distinct: the agent-dimension and the patient-dimension -- the dimension consisting of the moral significance of what we do, and the dimension consisting of the moral significance of how we are done-unto.  I hold that the distinctive function of rights-talk is to enable us to bring to speech the patient-dimension of the moral order.  It’s a point that Professor O’Neill made in her contribution. 
Response to Timothy Endicott

Professor Endicott focuses most of his comments on the idea of human rights.  Since I have found discussions of human rights perplexing in many ways, I was heartened to discover that Professor Endicott finds those discussions perplexing in some of the same ways that I do.  


Several times now I have called attention to imperfect rights, on analogy to imperfect duties.  I now think that some of the rights that are commonly cited as human rights are best understood as imperfect rights.   Of course some are rights that one has against one’s state; those are perfect rights.  But others are rights to be treated a certain way by someone or other without there being anyone to whom one can point and say, it’s against that person that the rights-holder has the right.  The person is wronged if not treated in the way in question; but there is no one such that he is the one who is the wrongdoer.


In Justice: Rights and Wrongs, I explained the concept of a human right in the way that it is commonly explained in the literature: a human right is a right one has on account of being a human being – not any particular kind of human being, just a human being.  Or to put it from the shadow side: someone’s right to some life-good is a human right if all that needs to be done to establish that she is being wronged in being deprived of that good is point out that she is a human being.  Endicott does not contest that this is how the concept is commonly explained.  I went on to observe that on this concept of a human right, there aren’t all that many truly human rights.  Endicott agrees.  He and I may disagree about some of the items on the list; but we agree that the list is quite short.  We agree that the right not to be tortured for the pleasure of the torturer goes on the list; I rather think that a right he cites, the right not to be a chattel slave, also goes on the list.


In preparing the ground for my account of human rights, I remarked that “should the schedule of natural human rights that one arrives at…diverge markedly from standard lists of human rights, one would have reason to wonder whether one’s endeavor was seriously flawed in some way.”  In fact the schedule of natural human rights that I arrived at does diverge markedly from standard lists.  Endicott says that he doesn’t think that this “is in itself a problem.”  I think he’s much too generous.  It was a dumb thing for me to say.   There is a serious lack of fit between how the concept of a human right is commonly explained and the lists commonly given of human rights.

The question Endicott asks at this point is exactly the right question to ask.  How should we understand what the writers of the international human rights documents were doing, given that so many of the rights they cite do not satisfy the concept of a human right as ordinarily explained?  Endicott observes that these documents were political documents, and that we should not expect them to be the expression of a “coherent moral philosophy.”  Fair enough.  Nonetheless, is it possible to make some sense of what they were thinking when they called the rights they listed human rights?  If calling them “human rights” had seemed to most readers confused, the documents would presumably not have achieved their political purpose.


Let’s be sure we’re clear on what the problem is.  In my discussion in the book, I argued that a human right need not be a universal right – that is, it need not be a right that every human being always has against someone or other.  One may find oneself in a circumstance in which no one is capable of treating one in the way in question; in that circumstance, one doesn’t have the right.  It’s not that the right one then has is an imperfect right.  One doesn’t have the right.  

I distinguished status from circumstance.  I said that a right that one has is a human right if the only status one needs to possess the right is that of being human; one does not have to be any particular kind of human being.  But there may be circumstances in which one has that status without having the right – for the reason that, in those circumstances, it is impossible for anyone to treat one in the way in question.  I concede a point that Professor Crisp makes in his contribution, that the distinction between status and circumstance is sometimes hard to make out.  I continue to think, however, that the distinction points in the right direction.

Assuming that the distinction is tenable, we can identify more precisely the problem with the ordinary lists of human rights.  The problem is not that many of them are not universal; a right can be a human right and not be universal.  The problem is that, for many of them, to have the right it’s not enough to be a human being; one has to be a particular kind of human being – an educable human being, for example.

 The idea Endicott explores for making some sense of the UN declarations is that there must be two concepts of human rights.  One is the concept already explained; call the rights that fit that concept, human rights in the strict sense.  And call the rights that fit the other concept, conditional human rights in the strict sense.  A conditional human right is a right any human being has if he or she is in such-and-such a condition – social, ecological, whatever.  For example, the right of a person charged with theft to trial before an independent tribunal if that person is in the condition of living in the United Kingdom today.  To have that right, one doesn’t have to be a particular kind of human being; it’s enough that one be a human being.  And as it turns out, it’s universal; every human being always has it.


Endicott takes note of a problem with the idea of conditional rights that I pointed out in Justice.  It appears that if we accept the idea of a conditional right, then, corresponding to every right whatsoever, there is a conditional right that everybody always has just by virtue of being a human being.  The example I gave was this: corresponding to my right to receive a monthly Social Security check from the U.S. government is the conditional right to receive a monthly Social Security check from the U.S. government if one is a U.S. citizen age 65 or older.  This conditional right is such that everybody always has it just by virtue of being a human being.  Endicott’s own example is his right to the benefits ensuing from his being the author of a contribution to this present symposium.  Consider the corresponding conditional right: the right to the benefits ensuing from being an author of a contribution to this present symposium if one is Endicott and is the author of a contribution to this symposium.  Everybody always has that conditional right just by virtue of being a human being.


Endicott, if I understand him, proposes avoiding the patent absurdity of calling that last right a human right by requiring that the condition be described in general terms; he speaks of “general conditions.”  Only if the condition is described in general terms does it name a conditional human right in the strict sense.  But I don’t see how that will solve the problem.  If we are sufficiently ingenious and patient, we can almost certainly describe the condition in purely general terms; we don’t have to employ the proper name “Endicott.”  And in any case, the example I gave is already close to being purely general: everyone has the right to receive a monthly Social Security check from the U.S. government if he or she is a U.S. citizen age 65 or older.   All that remains to be done to achieve full generality is find a definite description to replace the singular term “U.S.”   But surely we have not uncovered what the authors of the various declarations on human rights were thinking, in calling the things they listed “human rights,” if we say that they had their eye on conditional human rights in the strict sense, and if we regard this conditional right to a Social Security check from the U. S. government as an example of a conditional human right in the strict sense.


In my book I pointed to another and deeper problem with the idea of conditional rights.  Endicott quotes the passage in which I formulated the problem, and seems to agree that it is a problem; but so far as I can see, he then sets it off to the side.  The problem is that conditional rights are quite clearly fake rights, pseudo rights.  Take the conditional right to receive a monthly Social Security check from the U.S. government if one is a U. S. citizen age 65 or older.  And now consider someone who is not a U.S. citizen.  What’s the difference between my wronging this person by depriving him of the life-good to which he supposedly has this right, and my respecting his right by bestowing this good on him?  None, so far as I can see.  But it’s a strange right indeed if there is no difference between violating it and honoring it.


So what were the writers of the various human rights declarations thinking when they called the things they listed, human rights?  I don’t know.  Perhaps for the most part they were listing rights possessed by those human beings living in modernized societies who are of age and are capable of functioning as rational agents.   Though such rights are not strictly speaking human rights, nonetheless it may have been, and remain, a politically important thing to emphasize such rights.  It may in fact have been, and remain, more important than to emphasize strictly human rights.


In the second part of his paper, Professor Endicott asks whether human rights are as important as I take them to be.  He has two reasons for doubting that they are.  My response will have to be brief.  His first reason goes as follows: he points to a number of imperfect rights, and observes that when someone’s imperfect right is violated, he, Professor Endicott, cannot be pointed to as wronging the person and failing in his duty, his neighbor cannot be pointed to as wronging the person and failing in his duty, and so on for everybody else.  He concludes that “justice is not constituted of rights, and violation of rights is not the central problem of justice today.”  I think the correct conclusion is rather than justice is not constituted solely of perfect rights.


His second reason for doubting that rights are as important as I seem to think they are is that “respect for rights is not at the centre of the Christian calling.”  I agree that rights are not at the center of the Christian calling.   They are, however, indispensable to the Christian calling.  I hold that love for the neighbor, rightly understood, incorporates seeing to it that the worth of the neighbor is duly respected, by oneself and others.  This is one of the points that I develop at some length in my forthcoming book, Justice in Love.

Professor Endicott raises some interesting and important questions concerning my claim that there is no satisfactory extant secular grounding for human rights, and concerning my proposed theistic grounding.  But since it’s time to move on, and since Professor Biggar addresses the same topic, let me take up his contribution. 
Response to Nigel Biggar


 Almost all proposed secular accounts of human rights are dignity accounts; human rights are grounded in human dignity.  And almost all dignity accounts are capacity accounts; they hold that the dignity in question supervenes on the possession of a certain capacity.  Far and away the most common proposal concerning the capacity in question is that it is the capacity for rational agency – or more elaborately, the capacity to form, implement, and revise a plan of life.   

The problem with this and every other capacity account is that every significant capacity that one singles out will be one that some impaired human beings do not have.  My argument, that there is no extant secular proposal for grounding human rights that is successful, has caused dismay and annoyance in some readers; none of them, however, has offered a secular grounding that does work. 

Biggar says that he is “very sympathetic to [my] desire to avoid an account of human worth that excludes severely hindered human beings”; but he is undeterred by my objection to capacity accounts.  His own proposal is that the dignity that grounds human rights supervenes on “God’s personal calling of each human being to exercise their general responsibility by playing a unique and inimitable part in the salvation of the world.”  He attributes some of the core ideas in this proposal to Karl Barth; but in its essentials it is the same as what John Locke already proposed centuries ago.  Whether Barth would have been happy to be informed that he was following in the tradition of John Locke is something that I will leave to others to figure out.

I don’t see that this proposal works.  To answer the divine calling of which Biggar speaks, one has to have a range of capacities.  Biggar observes that “the severely handicapped child, although hardly capable of ‘biography’, is perfectly capable of responding with appreciative joy to the good of the beauty of the sounds of music – and of bearing salutary witness to the worthwhileness of life that merely admires the goodness of created goods.”  True. But what about the Alzheimer’s patient who is not capable even of this?  About these, Biggar says we should give them “benefit of doubt,” by which he seems to mean that we should refrain from concluding that they will never again have the requisite capacities.  But don’t we know that those sunk deep into Alzheimer’s will never regain those capacities?

About my own proposal for a theistic grounding of human rights, Biggar objects that “God loves all of his creatures, not just human ones.  So being the object of God’s love does not per se explain why humans have rights that slugs don’t.”   He imagines me as replying, “Ah, but God loves humans in a special. . . way.”  Fine, says Biggar; “but that raises the question, What is it about human creatures that attracts God’s special love?” Answering that question brings us back, he says, “into the business of giving an account in terms of some intrinsic capacity or other.”

I think not.  All of us who think about these issues have to face up to the hard fact that some human beings have lost all the capacities that go to make up being a human person; they have little left but vegetative capacities.   They retain human nature, however, no matter how impaired the workings of that nature may be in their case; they do not acquire the nature of crocodiles, not to mention that of slugs.  And the possession of human nature gives them a resemblance, albeit somewhat roundabout, to God.  God loves them on account of their having that nature and bearing that resemblance, God’s love taking the form of restoring them to full functioning as human beings in the eschaton.   Human nature and the imago dei are thus necessary but not sufficient to account for the dignity that grounds human rights; to human nature and the imago dei has to be added God’s restorative or redemptive love for all who possess human nature.

In my response to Professor Crisp’s contribution I rehearsed the arguments developed in Justice for the conclusion that eudaimonism does not provide the materials necessary for an account of rights.  Though Biggar does not explicitly say what he thinks of those arguments, he is clearly not persuaded, since he is both committed to the existence of rights and continues to think “it makes sense to retain a Christian concept of eudaimonia or human flourishing, and to say that in loving any neighbour, even my enemy, even to death on the Cross, I win more than I lose.”   

The eudaimonist, on my interpretation, holds that one should seek as an end in itself to advance the life-good of the neighbor only if doing so promises to enhance one’s own life-goods.   An implication of seeking as an end in itself to advance some life-good is that one regards that good as having intrinsic and not merely instrumental worth.  I hold that when Jesus enjoins us to love our neighbor as ourselves, he enjoins us to seek as an end in itself to advance the life-good of the neighbor with no regard as to whether or not doing so promises to enhances one’s own life-goods, even if it promises to diminish them.   Biggar’s objection, as I understand it, appeals to a motivational thesis.  “If we do not have faith in the love of God to bring us to flourish as beings who give themselves in love, then I do not know what we have faith in the love of God for.”

My question is this: what difference does it make, so far as motivation is concerned, whether the intrinsic good in question is a good in my life or a good in your life?  No doubt we are all inclined to assign intrinsic goods in our own lives undue worth; the egoist makes that a matter of principle.  But I assume that Biggar is not of the view that there are no intrinsic goods in the life of the neighbor that are of equal worth with intrinsic goods in his life.  Such a view makes no sense, since the neighbor would presumably hold the same view about the relative worth of goods in his life and in Baggar’s.  Nonetheless Biggar holds that the recognition of intrinsic goods in the life of the neighbor, no matter how worthy they may be, can motivate him to pursue them as an end in itself only if he judges that his pursuit of them promises to enhance his own intrinsic good.  

I don’t get it.  A key premise is missing, and I have no idea what that premise might be.  Further, I think all of us can cite many examples of someone seeking as an end in itself the good of another while giving no thought whatsoever to whether so pursuing that good promised to enhance the agent’s own intrinsic good.  And incidentally, I am not aware that ancient eudaimonism was ever defended with a thesis about motivation.  The ancient eudaimonists held that it makes no sense to seek as an end in itself to promote the life-good of another if it does not promise to enhance one’s own life-goods; they did not hold that one could not be motivated to do so. 
Response to John Perry


In my general opening comments I addressed one of the two main points that John Perry makes.  Let me now address the other, namely, the role of worth (goodness) in my theory.  Perry seconds what others have noted, that the concept of worth is fundamental to my entire argument.  I hold that rights are legitimate claims to a certain kind of good, namely, namely life-goods.  So I devote the entire second part of my book to a discussion of such goods, arguing that both the eudaimonist and the standard utilitarian identification of such goods is inadequate.   I take the further step of asking whether it is possible to give a general characterization of these goods; the strategy of Finnis and Nussbaum, of putting these goods into types and then listing the types, does not appeal to me.  I consider whether the Aristotelian and Thomistic way of characterizing these goods is satisfactory; and conclude that it does not.  There are goods to which we have rights that elude their net.  Only after all of this do I turn, in the third part, to a discussion of rights.   And my discussion there incorporates, as an essential component, a discussion of those entities that have lives – human beings, God, social entities, animals, and so forth.  It would not be a mistake to say that the book is at least as much about the good as it is about the right.  What I call the “Ur-principle” of the entire discussion is that one should never treat anything whatsoever as of less worth than it is.


But Perry wants more.  He wants “a thick account of the standards of excellence (worthy art, worthy philosophy, worthy love) that generate” rights.  He is right to want this.  But there is no shortcut to this end; twenty additional pages devoted to the topic would not have sufficed.  One learns what is good in art over long years of engaging art, thinking about it, reading what others say about it, and so forth.   Perry also wishes that I had set my discussion of the good in the context of “what philosophers of the past called flourishing or the polis or blessedness or an order of love or shalom.”   I do not set my discussion of the good in the context of the polis because I believe that there are goods to which we have rights that have nothing to do with the polis.  I do, however, set my discussion in the context of flourishing; and I explain that flourishing has to be understood as going beyond what standard utilitarians recognize as goods, beyond what eudaimonists recognize as goods, and beyond what natural law theorists of the Thomistic sort recognize as goods.  Flourishing is the participation of the individual in shalom; that’s what flourishing is. 

Response to Jean Porter

Professor Porter is right to understand me as holding that there is a strong connection between rights and duties; I propound what I call the principle of correlatives.  But she interprets me as holding that the connection is even stronger than I think it is.  I hold that rights and duties are two distinct dimensions of the moral order; neither is reducible to the other.  Take a duty and a right that are correlatives of each other: their relation can be thought of as like the relation between the equi-angularity and the equi-laterality of a triangle.  Though these properties are connected necessarily, they are distinct.  Duties and rights are not simply the analytic correlatives of each other.  Duties pertain to the agent-dimension of the moral order; rights pertain to the patient-dimension.  


So when Porter interprets me as saying that “the concept of rights itself adds nothing of substance to the normative demands that we place on ourselves and others,” I demur; I hold that the concept of rights does add something, something of great importance.  And when she says that, on my view, “rights are grounded in moral obligations,” I again demur.  On my view it is neither the case that rights are grounded in obligations nor that obligations are grounded in rights; both are grounded in the worth of persons and human beings. 


I am not at all sure that I understand what Porter is saying in the latter part of her contribution.  But her remarks are characteristically fascinating and provocative; so even if I don’t understand them, I will not let that deter me from having a go at it.  

Porter apparently interprets me as confining my recognition of obligations to what she calls a “general framework of obligations” and as limiting my recognition of rights to rights that are the correlatives of the obligations in that framework.  If this interpretation were correct, my view would be so close to what I call the “right order” conception of justice as to make no difference.


I do indeed hold that there is a standing framework of natural rights and correlative obligations; some of those rights are human rights, some are rights that only human beings of certain sorts have, some are the rights of institutions, some are the rights of animals, and so forth.  But I also hold that, in the course of divine and human history, new rights get generated.  (Parenthetically, I hold that they could not get generated if there were not that standing framework; therein lies my difficulty with the divine command theory of moral obligation.)  I take Porter as wanting to emphasize the importance of contingently generated rights and obligations.  I understand myself as having done that very thing in my book.  So I receive her comments as affirmation rather than corrective.


She develops the point by calling attention to the emergence in the thirteenth century of a quite special kind of generated right, along with its correlative obligation.  “General obligations of almsgiving had long been recognized,” she says, it being traditionally understood that it was up to the rich to decide “how and when and to whom” to distribute the alms that it was their obligation to distribute.  Then in the thirteenth century there emerged the idea that a poor person had the right to claim alms from a particular rich person, and that that rich person then had the obligation to give alms to that particular poor person.  Using the conceptuality that I employ in the book, this can be analyzed along the following lines: the poor person had a permission-right – not a claim-right but a permission right – to perform the illocutionary act of claiming alms from a particular rich person; his exercise of that permission-right then generated in that particular rich person the obligation to give alms to that poor person, the correlative of this generated obligation being that the poor person now had the generated claim-right to be given those alms.  It’s an interesting example of a speech-act generating an obligation and its correlative right.

As I said before, recognition of this development does not require any change in my account of rights and obligations; so far as I can see, it does not even require an addition.  What Porter has presented is an interesting episode in the history of rights, one that I knew nothing about – though let me add that if I were going to read the medieval literature on the matter, I would apriori expect to find that this ability of a poor person to generate in a particular rich person the obligation to give alms to him was surrounded with a host of qualifications.  

Whether it is true, as Porter suggests, that such speech-act generated rights can be seen as initiating a trajectory that eventuates in our rights-based liberal democracies is an interesting suggestion on which I have no view.  What I do affirm is that among the reasons I regard rights-talk as important is that, in her words, “it represents a correlative and corrective to the authority and power of impersonal systems of law and of the nation-state itself.” 
Response to Berndt Wannenwetsch


I have already commented on the main points that Professor Wannenwetsch makes in his contribution.  But one point remains that is worth discussing.  In the Preface to Justice I call the reader’s attention to the fact that my discussion in the book is focused almost entirely on primary rather than corrective justice; adding a discussion of corrective justice would have made the book impossibly long.  I pointed out that there is a risk involved in focusing on either of these to the exclusion of the other, the risk that an adequate account of the other would require revisions in one’s account of the type of justice on which one focused.  But if one is going to treat them in sequence, better to start with primary justice, since corrective justice becomes relevant when there has been a breakdown in primary justice.


Wannenwetsch thinks that my setting corrective justice off to the side for the time being is a sign of “the philosopher’s instinctive prioritizing of speculative modes of reasoning.”  It ignores “our human positions as creatures amongst creatures within a created order.”  We live in a world that is “always out of balance, leaving us with a primary need of intervening, restoring, and healing corrective justice.”  He asks whether my focus on primary justice does “not implicitly appropriate a perspective that is either lacking correspondence with reality – as though we could transpose ourselves into an original state of innocence that allowed the privileging of ‘constitutional’ considerations – or (even worse) which inadvertently promotes a culture of social engineering?”


I do not recognize myself in these comments.  Primary justice is not the justice that pertains to an original state of innocence.  It’s not the justice of beings who are something other than creatures amongst creatures within a created order.  It’s the justice whose presence in certain respects among creatures such as us leaves corrective justice irrelevant in those respects; it’s the justice whose breakdown in certain respects among creatures such as us makes corrective justice relevant in those respects.  There has to be such justice and injustice for corrective justice to have any relevance.   


It was the practice of a good many theologians in the twentieth century to focus on corrective justice.  Justice pertains to situations of conflict, said Reinhold Niebuhr; few theologians would bridle at that comment.  I do.  If justice pertains only to situations of conflict, then in the eschaton justice has disappeared.  It’s true that corrective justice has disappeared in the eschaton.  But that’s because primary justice is everywhere honored.  Nobody is wronged.  It’s a good rule of thumb to assume that when an American politician talks of justice, it’s corrective justice that he or she has in mind.  The deplorable effects of that way of thinking of justice are all about us. 
� Oxford: Oxford University Press, 2008.


� These reflections about animal and plant rights can be found on pp. 369-70 of my book.  Rivers interprets a paragraph on p. 370 as saying that animals and plants have only quasi-rights, the right in question being a third-party right with God being the rights holder.   But what I wished to say was that animals and plants also have such quasi-rights, not that they have only quasi-rights


� Forthcoming in 2010 from Wm. B. Eerdmans Publishing Co. (Grand Rapids).
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